BEFORE THE
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter of:
DOCKET NO. RCRA-10-2014-0100
EDWARD AND THERESA WASHINES,
DA STOR AT LILLIE’S CORNER

RESPONDENT’S PREHEARING

Wapato, Washington EXCHANGE

Respondents.

INTRODUCTION
Pursuant to the Administrative Law Judge’s Order dated September 9, 2014,
Respondents E. Arlen Washines and Da Stor at Lillie’s Corner (“Respondents™) hereby submit

the following Prehearing Exchange. Respondent Theresa Washines died on July 8, 2014.

1.A  WITNESSES
Respondents intend to call E. Arlen Washines as a witness at hearing. The witness will
primarily provide factual information regarding how the Respondents acquired ownership of

the facility, and the history of operation of the facility before September 13, 2006.

1.B  DOCUMENTS AND EXHIBITS
Copies of the following documents and exhibits Respondents intend to introduce into

evidence in support of their denials and affirmative defenses are numbered and attached hereto:

RX-1 Declaration of Thomas Zeilman re: Exhibits
RX-2 EPA Reg. 10 letter of July 8, 2013 to Thomas Zeilman (responsé to
FOIA request)
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RX-3 EPA Reg. 10 Underground Storage Tank Inspection Report (June 23,

1994)
RX-4 EPA Reg. 10 Underground Storage Tank Inspection Report (April 20,
1995)
RX-5 EPA Reg. 10 letter of May 22, 1995 to Dustin Ramsey (Notice of
Violation)
RX-6 Underground Storage Tank Inspection Form (October 29, 1997)
RX-7 EPA Reg. 10 UST Site Data-Existing (undated)
T RX-8  EPA USTRAC Facility Summary (November 7,2005) "~~~ —
RX-9 BIA letter of May 20, 2010 to Theresa Washines (responding to design

information re construction of facilities)

RX-10 BIA letter of December 27, 2012 to EPA (replying to EPA: OCE-082,
RCRA Section 9005 Information Request) ,

1. LOCATION OF HEARING AND ESTIMATED DURATION
OF PRESENTATION OF RESPONDENTS’ DEFENSES

Respondents concur with the proposal by Complainant Region 10 (hereinafter
“Region”) of Yakima, Washington as the location for the hearing. However, Respondents do
not concur with the Region’s recommendation that the hearing be held in Seattle if scheduled
during the winter months. Respondents’ witness Mr. Washines is still being treated for health
issues resulting from back surgery last winter, and traveling during winter weather would not
be convenient for him. If the Cascade Mountain passes close during snow events he would not
able to afford air travel to Seattle for a hearing.

Respondents estimate that it will take less than a day to present their affirmative

defenses.
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2.A FACTUAL AND LEGAL BASES FOR RESPONDENT’S DENIAL OF
COMPLAINANT’S ALLEGATIONS AND ASSERTED AFFIRMATIVE
DEFENSES
In accordance with the Presiding Officer’s instructions and 40 CFR § 22.19(a),

Respondents set forth in this section a brief narrative statement of the factual and legal bases

for their denials of the Region’s allegations and their affirmative defenses.

i, Violation 2. Count 5: 40 CFR § 280.20(b)(2)

Respondents’ underground storage tanks are not “new tank systems” under 40 CFR

systems on the syphon piping at issue.

The Region alleges that the underground storage tanks owned and operated by the
Respondents are “new tank systems™ that subject them to 40 CFR § 280(b)(2), which requires

installation of corrosion protection systems for all piping. Complaint, § 3.6. The Region argues

that “Respondents’ tanks satisfy each element of the definition of “new tank system,” and that

299

the Respondents “are within the group of ‘all owners and operators of new UST systems.
Complainant’s Prehearing Exchange at 7-9. However, a plain reading of the UST regulations
and their context show that the Region’s interpretation as applied to the facts of this matter is
not correct. Even if the regulations are found to be ambiguous, the Region’s interpretation
defies logic and is therefore not reasonable, and should be rejected by the Presiding Officer.
Any analysis of this issue begins with the plain language of the regulation. In re John
P. Vidiksis, TSCA Appeal No. 07-02, 14 E.A.D. 333, 338 (EAB 2009). The definition of “new
tank system” reads as follows: “New tank system means a tank system that will be used to
contain an accumulation of regulated substances and for which installation has commenced
after December 22, 1988.” 40 CFR § 280.12 (italics added for emphasis). Note that instead of

including or adding the words “is used” or “was used,” the definition only employs a future
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tense, meaning that a “new tank system” is one that has not yet been used to contain regulated
substances. A natural reading of this definition is that it refers to tanks that are in the process of
initial installation by owners or operators.

This plain meaning is bolstered by the regulation’s context. The term “new tank
system” is only present in Subpart B of the rules, which govern design, construction,‘ and
installation of USTs; it is used to distinguish future installation of tank systems after December

22, 1988, from those that were already installed prior to that date (and for which “upgrades”

-are-necessary-for compliance).-In the “General Operating Requirements” of Subpart C, this- -~ - . - .

distinction disappears because there is a logical assumption that “all UST systems” means
those that were already installed or upgraded under Subpart B. See, e.g., 40 CFR § 280.31. In
other words, it is not necessary to include the words “new” or “existing” when referring to tank
systems in Subpart C because those qualifiers only refer to the requirements for the systems’
initial installation or upgrade under Subpart B. Performance standards a:fe then assumed to be
in place for all systems unless the owners or operators failed to comply with the requirements
when they originally installed or upgraded them.

The Environmental Appeals Board agrees with this interpretation, and has explained

the difference between initial installations and upgrades:

“New” UST systems, whose installation commenced or will commence after December
22, 1988, must incorporate protective technologies af the time of installation, while
“existing” UST systems, whose installation commenced on or before December 22,
1988, were required to be upgraded by December 22, 1988, to incorporate all
technological precautions needed to prevent, detect, and correct accidental releases of
regulated substances, or, if not upgraded, permanently closed.

In re Euclid of Virginia, Inc., 13 E.A.D. 616, 624 (EAB 2008) (italics added for emphasis); see
also In re Norman C. Mayes, 12 E.A.D. 54, 57 (EAB 2005). The language that Congress

enacted regarding UST performance standards in RCRA also confirms this intent: “The
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Administrator shall....issue performance standards for underground storage tanks brought into
use on or after the effective date of such standards.” 42 U.S.C. § 6991b(e).

The EPA guidance document that the Region has included in its list of exhibits also
bears out the temporal element of the definition. Clearly directed towards the owners of USTs,
the document (entitled “Musts for USTs”) repeatedly eniphasizes that initial installation is the
critical compliance point. See, e.g., Exhibit CX-35 at 4 (time when owner of new system must

“act” is “at installation™); see also at 6 (“’You must meet four requirements when you install a

Based on this interpretation of “new tank systems,” the only logical construction of the
term “all owners and operators” in 40 CFR § 280.20 is “all owners and operators who install
tank systems.” There is no requirement anywhere that owners or operators must retrofit the
tank systems with the required performance standards if a previous owner or operator failed to
install them in the first place. Although the term “upgrade” is defined as including “addition or
retrofit,” the only owners or operators required to upgrade their systems are those owning tanks
installed before December 22, 1988 (and they must do so by December 22, 1998).

Although the Region argues that 40 CFR § 280.20 “repeatedly” references the entire
lifetime of the tank systems as being the point of compliance for UST performance standards,
the language cited by the Region does not support this contention. The CP operation and
maintenance (“O & M”) requirements of 40 CFR § 280.31 are provided as the sole means of
ensuring that the performance standards installed under 40 CFR § 280.20 are still effective —
there is no requirement that owners or operators take any other action to make sure the systems
are in compliance. Language in § 280.20 stating that the performance standards are required in
order to prevent releases “as long as the UST system is used” simply means that the EPA has

determined that those standards are the only ones that will achieve that objective. Despite what
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the Region argues, it does not mean that all owners and operators must somehow go beyond
the precise operation, testing, inspection, repair, and recordkeeping requirements of Subparts C
and D in order to be in compliance with the standards of Subpart B.! The first sentence of 40
CFR § 280.31 makes the point better than anything: “All owners and operators of steel UST
systems with corrosion protection must comply with the following requirements to ensure that
releases due to corrosion are prevented for as long as the UST system is used to store regulated
substances.” 40 CFR § 280.31 (italics added for emphasis).

The Region also-cites-the-closure requirements-of Subpart G (specifically 40 CFR §

280.70(c) to illustrate its position that all owners and operators have to somehow make sure
that performance standards are still in place aside from the O & M provisions. However, the
Region fails to note that the same section requires UST owners to continue O & M for
corrosion protection while the system is temporarily closed, which is of course how
substandard CP systems would be discovered for purposes of any required permanent closure.
40 CFR § 280.70(a). There are no other requirements other than _those listed in subsection (a).
Even if the Region in reply argues that the definition of “new tank system” is somehow
ambiguous and should be construed liberally in its favor, the interpretation the Region offers is
not reasonable, for three reasons. First, both the O & M provisions for corrosion protection in
40 CFR § 280.31 and the release detection requirements in Subpart D appear to be the
exclusive methods that owners and operators are required to employ to prevent releases from
tanks. Any claim that UST owners should “read between the lines” in 40 CFR § 280.20 and

employ other methods beyond those enumerated in the regulations is simply not credible.

! «“Repair” is defined as “to restore a tank or UST system component that has caused a release of product from the
UST system.” 40 CFR § 280.12; see also 40 CFR § 280.33 (requirements for repairs). The Region has not alleged
that Respondents failed to repair their UST system.
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Second, as a practical matter, to avoid the possibility of future penalties under that section all
successive owners and operators of tank systems would need to immediately excavate their
newly acquired USTs in order to make sure the performance standards were installed correctly.
This could not possibly have been the intent of EPA when the regulations were promulgated.
Finally, at facilities where the original owner had a history of EPA inspections and non-
compliance, it is not reasonable to assess penalties against a successive owner for substandard

.UST installations that should have been disclosed by the owner or discovered by the Region.

Turning to the facts alleged in the Complaint, the Respondents have denied that the

USTs at the Da Stor facility are “new tank systems.” Answer and Request for Hearing
(“Answer”), § 1.4. Respondents also deny that they have violated the requirements of 40 CFR
§ 280.20(b)(2) for the steel siphon line on the tank system. Answer, § 1.13. These denials are
supported by evidence in the Region’s own exhibits. Respondent’s tank system was originally
installed in 1990 by a previous lessee of the facility named Robert E. “Red” Ramsey. CX-8. As
such, Mr. Ramsey was an “operator of a new tank system.” The Respondents did not acquire
control of, or begin operating the USTs until after 2005.2 CX-9. Therefore, because the
Respondents did not actually install the tanks, they are not “owners or operators of a new tank
system.” As a result, any facts that the Region brings forward to prove that the Respondents
failed to install a corrosion protection system on the steel siphon line from at least May 1,
2009, through February 13, 2013, are not relevant to any violation of 40 CFR § 280.20(b)(2).
Quite simply, the owners or operators who install the tank systems are responsible for

complying with the regulations for meeting performance standards in that particular section,

? At the hearing the Respondents will show that the facility is located on Indian land owned in trust by the United
States. The U.S. is therefore an “owner” subject to the UST regulations. Respondent Theresa Washines was an
owner of a beneficiary interest in the facility under regulations administered by the U.S. Department of the
Interior. Upon her death the heirs of her estate acquired this interest, to be determined in probate proceedings.
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and any further requirements to excavate USTs in order to retrofit CP systems on USTs after

initial installation do not exist anywhere in the regulations.

As a result, the Presiding Officer should find as a mixed issue of fact and law that
Respondents are not “owners or operators of new tank systems,” and conclude thereby that the
Respondents have not violated 40 CFR § 280.20(b)(2) as alleged in the Complaint. Count 5 of

the Complaint should therefore be dismissed by the Presiding Officer.

.. Violation2. Count 6: 40.CFR § 280.31(a) . o

The requirements of 40 CFR § 280.31(a) did not apply to the Respondents or the USTs
until February 13, 2013, when the Respondents installed a corrosion protection system
for the steel siphon line piping.

The Region alleges that the Respondents violated the O & M requirements for CP
during a périod of time when they had not conducted any testing for CP on the steel siphon line
piping (“siphon line”) connecting Tank #1 and Tank #2. Complaint, ] 3.19-3.22; § 3.24.
Respondents have admitted that the siphon line is bare steel. Answer, ] 1.3. Respondents have
also admitted all of the allegations regarding failure to test the siphon line, but also asserted in
response that they did not conduct the tests because the Region never made a conclusive
determination that the siphon line piping was galvanized steel requiring CP. Answer, § 1.10. In
addition, Respondents also asserted in response that the previous operator reported to EPA that
the piping was fiberglass or flexible plastic, and the Region’s inspections of the USTs over
several years after 1994 produced no evidence that the siphon line was galvanized steel.
Answer,  1.9. Respondents are arguing as an affirmative defense that the requirements of 40
CFR § 280.3 1(a) did not apply to the Respondents or the USTs until February 13, 2013, when
the Respondents installed a corrosion protection system for the steel siphon line.

Under the plain language of the regulation, O & M requirements are only applicable to
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“all corrosion protection systems.” 40 CFR § 280.31(a). Logically, this would be assumed to
mean existing CP systems; such a system can only be operated and maintained for steel piping
on a tank system if such a system has been already been installed pursuant to 40 CFR §
280.20(b). The Region has alleged and admitted that the Respondents in 2006 did actually test
the CP systems that were in place on the USTs, but only failed to test the siphon line, for which
there was no such system in place (as it was later confirmed by the Region). Because there was

no CP for the steel siphon line during the period before upgrading on February 13, 2013, the

_-Respondents could not have. tested the line for CP_during the period alleged in the Complaint..

Nevertheless, the Region argues that the Respondents violated the O & M
requirements, asserting only that they are included as “all owners and operators of steel UST
systems with corrosion protection.” Complainant’s Prehearing Exchange at 10. However, the
Region’s sole reliance on the fact that the USTs are STiP3 tanks with a pre-engineered CP
system does not help the Region’s case. If a tank has a built-in system for corrosion protection,
there should be a presumption that testing that system automatically meets the requirements of
the regulation. The Region has admitted that the Respondents in fact did this, but are also
arguing that the siphon line should also have been tested despite the faét that it is outside the
pre-engineered CP for those STiP3 tanks. Like the alleged violations of performance standards
in Count 5, the Region’s position forces owners and operators to “read between the lines” and
go beyond what is specifically required in the regulations. |

In reply the Region will probably cite its inspection reports and correspondence with
the Respondents showing that a 2006 inspection of the facility raised suspicions that the siphon
line was made of bare steel. See, e.g., CX-3 through CX-7. In this regard the Region may take
the position that the Respondents were on notice as of the date of that inspection that the

siphon line required a CP system, and that the Respondents failed to excavate the UTSs and
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install the anode as soon as the inspection report was completed. CX-3 at 4. However, the story
is not as simple as the Region would likely tell it.

Through a FOIA request the Respondents received documents from the Region
showing that the facility had been inspected numerous times when Mr. Ramsey was the
operator during the 1990s, and none of the Region’s inspectors caught the fact that the siphon
line was bare steel. RX-3 through RX-8. One inspection report from 1995 included photos of

the tanks, and none of the notes on the photos indicates any concern with a bare steel siphon

. line. RX-4. In its correspondence the Region showed no concern to Mr. Ramsey about any
unprotected piping. RX-5. Both the UST notification and inspection reports indicate only that
the piping is “doubled walled.” ®> CX-8 at 3; RX-4 at 1. On some of the reports the initial “P” is
used to describe the piping material, which may stand for either “plastic” or “pressurized” (as
opposed to “S” for steel). See, e.g.,, RX-6. One can only conclude from these reports that
neither Mr. Ramsey nor the Region ever checkedA the original UST installation information
from 1990 to make sure the siphon was not required to have a CP system. Although it is
possible that Mr. Ramsey simply forgot that the line was bare steel, it is also possible that he
tried to conceal this fact once he learned that he would have to excavate the USTs to install an
anode.

In any case the September 2006 inspection finally began to raise suspicions that the
siphon line piping was not as Ramsey or prior inspections had reported. This was almost
sixteen years after the USTs were installed. By then the tanks were in the hands of the

Respondents, who were also not aware that the siphon was bare steel. Correspondence with the

*  Note that on one of the inspections reports (e.g., RX-4), question marks were scribbled next to the piping
information, which may indicate that the information could not be confirmed or was questionable. Nevertheless
there is no record that the issue was ever addressed by the inspectors.

In the Matter of: Da Stor at Lillie’s Corner
Docket No. RCRA-10-2014-0100
Respondent’s Prehearing Exchange

Page 10 of 13




Bureau of Indian Affairs (BIA) indicates quite clearly that the Region had no conclusive
information regarding the piping material, and was requesting relevant information to make a
final regulatory determination on CP requirements. CX-19; CX-20. However, BIA could find
nothing in its records and communicated that to the Region in May 2010. RX-10. After another
inspection in June 2012, the Region finally began to conclude that the line was indeed made of
steel and was not protected; the inspectors took photos of the USTs similar to those made in

1995 (but with obviously different analytical results). However, the true nature of the piping

_material was.only finally revealed when the Respondents excavated the USTs and retrofitted .

the line with a CP anode in February 2013.

The likely outcome of this factual scenario is that the Region will argue that
Respondents somehow had a duty to 1) investigate whether there were sufficient corrosion
protection systems for the siphon line and 2) upgrade the USTs to provide CP for that piping.
However, as the Respondents have indicated supra, this position should be rejected by the
Presiding Officer. The provisions of 40 CFR § 280.31(b) are the exclusive requirements for
operation and maintenance of USTs by owners or operators, and the Region cannot add any
more without promulgating additional rules. Also as indicated supra, these USTs are not
subject to any more requirements under Subpart B of the regulations. See § 2.A.i, supra.
Although the Respondents understand the risk to the environment that can be caused by a lack
of cathodic protection, and ultimately did take éction to correct it, the issue here is whether
they should be penalized for the period of time when there was substantial uncertainty about
the siphon line’s material construction. Considering the glaring failures of both the previous
operator and the Region itself in discovering this critical fact, the answer should be “No.”

As a result, the Presiding officer should find that the Respondents did not violate the

requirefnents of 40 CFR § 280.31(a), and dismiss Count 6 of the Complaint.
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__that routinely contains regulated substances and is in contact with the ground from at least May

2B RESPONSE TO METHODOLOGY FOR PENALTY CALCULATIONS

i, Violation 1, Counts 1-2 and 3-4

Respondents do not dispute the Region’s penalty calculation for these counts.

ii. Violation 2. Count 5

Respondents deny, contest and dispute the entire amount of the penalty calculated by

the Region in Count 5 for allegations of “failure to equip corrosion protection for steel piping

1, 2009 through February 13, 2103 as required by 40 CFR § 280.20.” Respondents deny that
any violation of such regulation occurred and argue, based on the affirmative defense in §
2.A.i, that there should be no penalty imposed.

iii, Violation 2, Count 6

Respondents deny, contest and dispute the entire amount of the penalty calculated by
the Region for alleged violations in Count 6 for allegations of “failure to properly maintain
corrosion protection for steel piping that routinely contain regulated substances and is in
contact with the ground from at least May 1, 2009 through February 13, 2103 as required by 40
CFR § 280.31(a).” Respondents deny that any violation of such regulation occurred and argue,
based on its affirmative defense in § 2.A.ii, that there should be no penalty imposed.

iv. Violation 3, Counts 7-9

Respondents do not dispute the Region’s penalty calculation for these counts.

V. The Region’s Total Proposed Penalty

Based on the Respondent’s affirmative defenses, the total penalty imposed by the

Region for the Respondent’s alleged violations should be $38,309.00.
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Respondent’s counsel may be contacted by phone at (509) 575-1500, by fax at (509)

575-1227, by email at tzeilman@qwestoffice.net, or by mail at 402 E. Yakima Avenue, Suite

710, P.O. Box 34, Yakima, WA 98907.

RESPECTFULLY SUBMITTED this 14" day of November, 2014

e

THOMAS ZEILMAN-—~WSBA #28470

Attorney for Respondents
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BEFORE THE
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter of:
DOCKET NO. RCRA-10-2014-0100
EDWARD AND THERESA WASHINES,

DA STOR AT LILLIE’S CORNER
DECLARATION OF THOMAS

Wapato, Washington ZEILMAN RE: EXHIBITS

e Respondents. ol

I, Thomas Zeilman, declare as follows:

1. Tam the attorney of record representing the Respondents Edward Arlen Washines
and Da Stor at Lillie’s Corner in this matter. |

2. On May 28, 2013, I sent a letter to the Environmental Protection Agency (EPA)
Region10 requesting copies of documents pursuant to the Freedom of Information Act (FOIA).

3. On July 9, 2013, I received copies of documents from EPA Region 10
fesponsive to that FOIA request via electronic mail.
| 4, Exhibits RX-2 through RX-8 are copies of documents I received in response to
the May 28, 2013 FOIA request.

I declare under penalty of perjury under the laws of the State of Washington that the
foregoing is true and correct.

DATED this 14th day of November, 2014.

“THOMAS ZEILMAN WSBA # 28470

Docket No. RCRA-10-2014-0100
Declaration of Thomas Zeilman re: Exhibits
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g«wsm% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
A . YA REGION 10

1200-Sixth Avenue, Suite:900
‘Sedttle, Washingtory 98101-3140

OFFICEOF
. COMPLIANCE AND ENFORGEMENT:

Reply to: OCE-184 JUL 8 208

Tom Zeilman

Law Offices-of Thomas Zeilnian
402 E. Yakima Avenug, Suite 710
P.O. Box 34

Yakima, WA 98907

© Re: Request No, BPA-R10-2013-007146
« Deaer» Zeﬂman A

This letter ‘resporids to yous Freedom of Information Acti(F OIA) request received by the

U.S. Envitonmental Protection Agency (EPA)on June.6,2012. You requested:all documents and
records related to Robert Ramsey, dba Eagle Stop & Save, Inc. (50 W. Wapato Road, Wapato, WA) and
Yakima Indian Petroleum, Inc: (same address), from 1990 to April 2003. The records should include-a
letter dated July 26,2002, from Mike Shepherd of EPA Region 10 to'Richard Beams ofthe Buteau of:
Indian Affairs regatding an EPA site visit to the "Eagle Stop & Save" service station at that same
location. Youalso- requested agency records from 1992 regarding rémoval of an underground tank or

tanks-at that location.

The zesponswe records are available to you, on your-online account. Enclosed is-a list of documents that
were redacted from mandatory disclosure. by virtue of the exeimptions:at -5 U.S.C. § 552:(b).(6):
Exemption (6) of FOIA allows withholding "of all inforation about 1nd1v1dmls in personnel medical
and. snml"u files, the disclosure of which would constitute a clear unwarranted invasion of personal

privacy.”

You may appeal this partial denial to the Nationa] Freedom of Information Officer, U.S. EPA, FOIA and
Privacy Branch, 1200 Pennsylvania Avenue; N. W.. (2822T), Washingtoni, DC 20460 (U.S. Postal
Service Only); FAX: (202) 566-2147, E-mail: hq:foia@epa.gov, Only itsms mailed through'the United
States Postal Service may be-delivered to 1200 Pennsylvama Avenue, NW. If you are submitting your
appeal viahand dehvery, courier service or overnight dehvery, youmust address your-¢orrespondence to
1301 Constitution Avenug, N.W., Rosim 6416], Washington, DC20004. Your appeal must be made in
writing, and it must be submitted no laterthan 30 calendar days from the date of this letter, The-Agency
will not consider:appeals received after the 30 calendar. day limit. The appeal letter should include:the
FOTA number listed above. For quickest possible handling, the appeal letter andits envelope should be
‘marked “Freedom of Information Act Appeal.”

* The cost 1o produce your request is: $60:05 (appm*nmatelyl 25 hours of séarchand teview time.at'$28 -
‘per hourand 167 copies: at'$0.I5 perpage). Per yowremail received on June 20,2013, you have given
your assurance of payment up-to $60.05.. Enclosed is-a bill and payment instructions. Send your
paymentto U.S. EPA, F OIA and Miscellaneous Payments, Cincinnati Finance Centet,

ﬁ?ﬁr’:rﬁd on Recycled Paper
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P.0.Box 979078, St. Louis, MO 63197-9000. To pay by debit or:credit card, visit
WWW.pay.gov/paygov/.

If you have any-questions regarding this FOIA response, please:contact Stacey Erickson, Office-of
Compliance:and Enforcement’s FOIA Coordinator, at.(206):553-1380:or by: email at
erickson.stacey@epd:gov. This:concludes the EPA Reglon 10 partial denial response to FOIA request
number EPA-R10-2013-007146. o

Enclosures,

ﬁ Printed on Ascycled Paper
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Freedom of Information Act Request Number EPA-R10-2013-007146

List-of Redacted documents

Records Redacted

‘Basis for Denial

~ Applicable FOIA Exemption

“October 13, 2004, Lease/Permit
Application— Credit Veerification

Personal privacy

SUSC§ 552 (6) (6)

July 9, 2008, US Dept of the
{ Interior Bureau of Indian Affairs,

- Personal privacy

5U.S.C§552 () (6)

Tract/Owier/Address/Interest
September 26, 1989, US Dept of -
the Intetior Buteat of Indiat
Affairs Lease

‘Personal privacy

[5US.C§552()6)

ﬁ Printed on-Recycled Paper
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UNITED STATES ENVIRONMENTAL PRGTECT%ON AGENGY
I REGION 10

A ppore 1200.Sixth Avenus

Seatlle, Washington 98101

‘\w\OHMug
g _snG“

g, "

Rép’ly to
Attn.ofl WD-133

‘May 22, 1995

VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Dustin Ramsey, Vice President
_Eagle Stop.& Save, Tnc,

402.E. Yakima. Ave., Suite 510,

Yakima, Washmgton 98901

Mr. Ramsey:

“Thisdetter is a.vfdﬂowup to my inspection of the subject UST facility on April 20, 1995, At this
inspection, Matilyn Lowery and Cecil:Compo of your organization were present and were very helpful.

The more pertinent: ohservations from this inspection are as follows:

> “The monthly leak detection method used for the USTs is an-automatic tank gauge (ATG). From.a
review-of the ATG records, it appears that release detection testing was satisfied for:October 1994
-and-forthe period of January through April 1995; but that:the ATG system was inoperable during
November :through:December 1994, (Records for this and gimilar monthly ‘piping ledk detection
:must.be retained for the past 12 months, If. opcrauon problems occur in any-of the leak detection
‘equipment, xepairs of such systems must be made in a timely:manner.)

- "The USTs were "Sti-P3" tanks, and thgir corrosion-protection-systems had been tested in December
4,:1994 with successful results. (The.reguired testing of the cathodic protection must be done within
‘three years:of thedast ‘test datel)

» The release v'dcfccﬁon~'sysﬁem for the:pressurized underground piping appears to be the use of -
‘double-walled piping with interstitial monitoring; however, it was not known how monthly interstitial
¢hetks were made and recorded, if at &ll;

> The required use of automatic line leak detectors was also noted; however, an annual test of
operation of these units did not appear to have been done. -

»  Noproof of financial responsibility for operation of the UST systems was. available. It was not
known whether these records are just located elsewhere, or if such a mechanism does not exist.
(The common mechanism used to satisly this requirement is an insurance policy.)

Given the above, Eagle Stop & Save, Ine, Is hereby directed to bring the subject facility into
compliance with the appropriate federal regulations (Fitle 40 CFR. Part 280) for the three UST systems not

@ Printed on Recycted Paper
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‘later than July 15, 1995, As evidence of. comphzmce, picase submit ‘to :me the following documentation not
< Jater than Iuly 31, 1995

1. May:throngh July: 4995, The
' .per month (rsfcxence 40
CFR §280.41 @). -
2. Certxﬁcatxon by.a gualified mstaller/ tester, of the equipment (1f any), and proccdures used for th@,;;z FY
xmtarshtxa v-momtormg“ (refercncc 40 CFR. §280. 41 ).
3.
4.

Na penalty or: ﬁne is: bcmg assessed at this time; however, failure to comply-with: the above
requirements may result in formal enforcement proceedings initiated by the BPA. Penaltics in such cases
can be s hlgh as $10,000 per day of non-comphancc

: If you! havc any questmns, _pisase d{) 1ot hesxtate tocontact me at: (206) 553-1089, or- at (8(}0) 424
4372, ext: 1089. Some EPA literature on approved release detection systems. ("Musts for USTs") was given
to Ms. Lowery at‘the inspection; and a copy. of the federal: regtﬂaﬁnns regarding leak détection, a’brochure
entitled "Dollars and Sense;"-and 4-flyer on Washmgton state’s ve-ingurance: pmgtam are:also. enclcsed for
your refcrcncc

Sincerely, ¥
&

Geoff Keelbr
LCompliance Officer

Enclosures (2)

7] Jannine Jennings, ‘Environmental ‘Protection Program, Yakama Indian Nation
‘Marilyn Lowery, Manager, Eagle Stop & Save, Inc.,, Wapato
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UINDERGROUND STORAGE TANK INSPECTION FORM
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UST SITE DATA-EXISTING .
Environmental Protection Agency
Region 10 '

Facility ID:_ 42 60//.5 Current Site Inspection Appointment:
Contact Name(s):_ ustim  Aoang e
Facility Name:__£ga/p 5 Lol F Shie

Address: AN S 7.V ACS
City: lgcioedte State: ZIp: Phone:_gpée 3 72-"7/ 20
j 7
Owner Name: Operator Name:
Owner Address:
City: State: ZIP: Phone:
Comments: :
- Tank # 1 2 3 4 15 6
Product
Capacity Ju oo — —
Installed
Closed
T- Material — —.

T-RD — o
| P- Type e — —

P- Material o R

P» RD ,#A'L,‘,L‘wﬂ‘ — —

Fin. Resp.

PREVIOUS INSPECTIONS
| Insp. Date - jInspector | Non=Compliance fiems— - [FC# | Penalty - | FNNC-#

codn s . ) PR y .
/ L'y "3‘17'»/{’ 7 /L// #il L { _Z/r\ C-&’,w:yn/f F N )

Questions to ask:
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Facility = 42

60115

i

- USTRAC
Facility Summary

Owner Name and Address: E. Arlen &Therssa Washines P.O.Box 100 Wapalo WA 98951
‘ Facmly 10 Louaﬁcn Name Location St.re‘et Address Locahon CityState  Zip County “fribe sSOC C&é Status LUST
2260115708 50W WAPATO RD Wapalo, WA 98051  9BOB1  Yakima vYakama NA Ciosed NA
Financial Responsibili
P ty Eiffective Date Efféciive Date
Type Issuer Policy Number Star! End
Contacts
Conlact Name: Address: City State Zip: Phone: Fax: Email:

RAMSEY DUSTIN

402 E YAKIMA AV

akima WA 289

(5G9} 452-1510

Té;h kSum mé;‘y

Over ! Spill7 CP

TankiD  Status Inshlled Closed Prodtict Capacily Tank Material / Sec. Mat. Piping Material / Sec. Mal. / Type
1 Currenily in Use 03/01/8 Gasoline 12,000 Cathodically Oouldls- Flexible Plastic Double- Pressurized Yes Yes Yes
Protecied Steel Walled Walled :
"2 CurentlyinUse 03/01/80 Gasoling 12,000 Gathodically Doubis- Floxible Flastic Double-  Pressurized Yas Yes Yes
Protected Sies! Walled Walled
2 Gurrently in Use 03/01/80 Gasoling 12.000 Cathodically Doubia- Flexible Plastic Double- Prossurized Yes Yes Yes
Pretected Steal Walled Walled
Facmty Actions
inspection ) SOC Last Due Number of Ouistanding
Date inspecior Action ] S0C C &E Status UST Status Date Closed Date  Viclalions| Violalions
CR23/04 Gonlf Keeler Verbal Warhityg Not Applizable " Closad HA 1072971887 1 4]
04205 Geoll Keeler Nolice of Inspection Not Applicable Closed pA 7i31/1885 10/29/1687 4 0
p'uvola H'mls None Mot Applicatie Closed NA o g
Lust Events
Copyright 2005 US Environmental Protection Agency Pageto

Flooedas, Mresgendyer U7, 2005
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(ED Shap, Facility = 4260115
&

o

Inspection Dale LUST Status Manager

Facility General Comments

Last Milestone L ast Closed Date

USTRAC

Facility Summary

ource Date Comments

_________ v 21/07/05 Ownership Transfer: EAGLE STOP & SAVE INC Transferrad from Eagle Stop & Save, Inc. to E. Arlen RTheresa Washines on 117742005

Monday, Movember 07, 2005

Copyright 2005 US Environmental Protection Agéncy

Page 2of 2
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United States Department of the Interior

Bureau of Indian Affairs

Dear Ms. Washines:

Yakama Agency
P.0. Box 632
Toppenish, WA 98948
IN REPLY REFER TO:
Allotment 1136 service station design
) 20 May 2010
e e e o b e e e o e o L . “““"""‘5“:""” "’ ST e e
Ms. Theresa Washines Q"‘““""* Jo-af-200 5‘&4’
Da Store at Lillie’s Cormer ’
P.0. Box 100 r.o. Box /572
Wapato, WA 98951 7o pponisl | WA GRS Y

I have searched for design information pertaining o the construction of the facilities you are interested in. You
- indicated in your correspondence to the Superintendent, dated May 10, 2010 that, Mr. Johnny Yallup told you that
these documenis do exist and are inmy department. I want to assure you that we have done a complete search of the
{ files in the Natural Resource Program, which included the Engineering files, Lease files, and Individual Allotment
i . files, We have actually been looking for this information since April of 2007, when the first letter was sent to the

] BIA-Northwest Regional Office with a request for funding to pay for the clean-up costs you incurred when the

diesel island containment system was constructed.

nothing pertaining to design information could be found.

mamtamed 1n that office,

Sincerely,

! 7 ' %Dep Supenntendcni

1, Tract Owner Address Reporl

2. Boundary Survey Map (Ramsey 8/89)

3. Boundary Survey Map (4/23/62) with reference to Kelly Qil lease # 14-20-511-257

4. 2005 Photobase Map of aliotment 1136 )

5. Robert Ramsey’s Business Lease (9/11/89)

6. Washines’ Business Lease (10/14/2004)

7. Eagle Stop N Seve memo (8/18/92) reference 1o removal of Kelly Oil facility

8. Request for Real Estale Appraisal (4/18/89) with reference to existing facility prior to Ramsey lease

In surmmary, I would like to help you, but we do not have the information yon are looking for.

In July of 2008 the US-Environmental Protection Agency also requested this design information. We found no
design information in our files, but we sent what we could find (attached). In addition I spoke with Mr. Kip
Ramsey, in an effort to find his brother Red Ramsey, in hopes that he would have the design information, Ialso sent
: an individual fo Mr. Ramsey’s the last known address. Mr. Red Ramsey could notbe found, On April 14, 20101
: sent Mr. Arlen Washines an email indicating that 1 had searched the files in the Natural Resource Branch and that

The information you are looking for should have been filed with the lease in the YN-Realty office, which was-still a
BIA function at the time the lease was established. To daie, no design information has been found in the files







COPY

United States Department of the Interior k&
X Bureau of Indian Affairs '
'» Yakama Agency .
& P.O. Box 632 ‘ .::%
: Toppenish, WA 98948 Tgxﬁwzﬁ !H%EA
December 27, 2012
Mr. Edward J. Kowalski, Director Mr. Dennis McLerran
1J.S. Environmental Prote;ction Agency Regional Administrator
Region 10 . U.S. Environmental Protection Agency
Office of Compliance and Enforcement 1200 6™ Avenue
1200 Sixth Avenue _ Suite 900 ,
Suite 900 ' Seattle, WA 98101-3140

Seaitle, WA 98101-3140

RE: DasStor at Lillie’s Corner, 50 West Wapato Road, Wapato, WA
In reply to EPA: OCE-082, RCRA Section 9005 Information Request

Dear Sirs:

1 am writing this letter on behalf of Mr. and Mrs. Arlen Washines. Both individuals are enrolled
members of the Yakama Nation and operators of Da Stor at Lillie’s Comer. The Bureau-of
Indian Affairs has been trying to assist Mr. and Mrs. Washines in complying with your request
for information, pertaining to the buried tanks and piping at this site. I am aware that the original
notification form and the information the BIA submitted to EPA in 2008, were deficient in that it

. this information did not provide proof of the type of underground tanks and conveyance pipes

that have been installed at the site. The BIA-Yakama Agency staff conducted an extensive
search for this information in 2008. I believe that the past lease holder, Mr. Robert E. Ramsey
may have the plans you have been requesting. However, Mr. Ramsey did not respond to our
request for information in 2008 and he has not been forth coming with any information to Mr.

Washines.

As a‘result, Mr. Ramsey, and the fact that EPA never attempted to obtain this same information
from Mr. Ramsey during his tenure on the property, from 1989 to January of 2003, have put
Mr.Washines in a difficult situation, with respect to the enforcement action Mr. Kowalski
proposed in his December 10, 2012 correspondence (attached). 1 would like to suggest that EPA
may still be able to get a response from Mr. Ramsey, if your Enforcement Office focused its
correspondence efforts on him directly. If Mr. Ramsey cannot produce the original plans, he
may be able to provide an invoice for the tanks and/or the name of the contractor that installed

RX-10




i
'

-—information;—-—-- -

them. The address of record that we have on file for Mr. Robert E. Rémsey is 2109 South 96"
Avenue, Yakima, Washington, 98903.

I would also like to request that the BIA, EPA, and the Yakama Nation Environmental
Management Program work together in developing a second alternative in the event that a
request for this information from Mr. Ramsey fails. Imposing penalties on Mr. and Mis.
Washines for information that they do not have will not accomplish what is needed in this
situation, In the end, a final alternative may require Mr, Washines to excavate portions of his
facility in order to provide the required information. However, imposing fines on him, at this
time, would certainly hamper his financial ability to accomplish this alternative. We would also
want a plan that would cause the least amount of dlsturbance in orde1 to provide the requested '

1t should also be noted that Mr. Ramsey left this facility under less than amicable conditions in
that he failed to pay a large portion of his gas tax to State of Washington. Since Mrs, Washines
is a part owner of the trust allotment occupied by the service station, the Washines decided to
operate it themselves in order to maintain a flow of trust income from this facility. They also
demonstrated their desire to operate this facility in a manner consistent with federal regulations
and environmentally safe practices, in that they initially invested over $20,000 in 1mprovmg the
diesel island, on the west side of the service station.

In summary, I have a responsibility to respectfully petition your office for an alternative to the
imposition of fines, because of the fact that this is trust property and the service station operators
are enrolled members of the Yakama Nation. My intent is not to interfere with your ability to
enforce federal regulations, but rather to seek a.sclution that accomplishes compliance without
destroying the ability of Mr. and Mrs. Washines to derive income from this trust property. I will
be available to meet with Ms. Katherine Griffith, Mr. & Mrs. Washines, and the Yakdama Nation
Environmental Management Program, at your convenience, in my office here at the Yakama
Agency in Toppenish. Please ask Ms. Griffith or the appropriate EPA technical specialist to
contact Mr. Rocco Clark, BIA-Yakama Agency, Environmental Coordinator, at 509-865-2255
ext. 4195 to set up a meeting, if you think it would help us move forward on this issue.

: Sincefely,

[A-Yakama Agency
“Superintendent (—\Jhué

CC: Elizabeth Sanchey, YN-Environmental Management Program
Mz, Arlen Washines
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